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Changes to PACE Codes

Code C (Detention)

The changes to Code C comprise new and amended provisions 
which introduce a new definition of ‘vulnerable adult’ replacing 
references to the Mental Health Act and to ‘mentally vulnerable’. It 
also updates the role description of the appropriate adult and who 
may or may not act in this capacity.  

For voluntary suspect interviews, it sets out in full the rights, 
entitlements and safeguards that apply and the procedure to be 
followed when arranging for the interview to take place.  (The 
changes take account of concerns that suspects might not realise 
that a voluntary interview is just as serious and important as being 
interviewed after being arrested.)
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Changes to PACE Codes

Code C (Detention)

The revisions to Code C also implement amendments to the Police 
and Criminal Evidence Act 1984 made by the Criminal Justice and 
Courts Act 2015 (c. 2), which define a “juvenile” for the purpose of 
detention as a person who is under the age of 18, rather than 
under the age of 17.

Further revisions enable interpretation services for persons who 
are suspected of a criminal offence to be provided by interpreters 
who are not physically present in the suspect’s location, by way of 
a “live-link” electronic communication system. 
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Changes to PACE Codes

Code E & F – (Audio & AV recording)

The code makes it clear that interviews should be audio recorded 
whenever there is a machine and a suitable interview space.  The 
range of devices that may be used is expanded, enabling the use 
of the latest technology, including (potentially) compliant ‘body 
worn video’ (BWV) equipment to record suspect interviews.

Note that for any interview this means that whenever a suitably 
compliant authorised recording device is available and can be 
used, it must be used.  A written interview record may be made 
only if a specified officer determines that such a device is not 
available or cannot be used and that the interview should not be 
delayed until it can be audio recorded.
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Interviewing Vulnerable Persons

1.4 If  an  officer  has  any  suspicion,  or  is  told  in  good  faith,  that  a  
person  of  any  age  may  be  mentally  disordered  or  otherwise  
mentally  vulnerable,  in  the  absence  of  clear  evidence  to  dispel  
that  suspicion,  the  person  shall  be  treated  as  such  for  the  
purposes  of  this  Code.    See Note 1G.

Note 1 G  ‘Mentally vulnerable’ applies to any detainee who, because of 
their mental state or capacity, may not understand the significance of 
what is said, of questions or of their replies.  ‘Mental disorder’ is defined 
in the Mental Health Act 1983, section 1(2) as ‘any disorder or disability 
of mind’.  When the custody officer has any doubt about the mental 
state or capacity of a detainee,  that  detainee  should  be  treated  as  
mentally  vulnerable  and  an  appropriate  adult  called.
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Vulnerable Means...

The word ‘vulnerable’ is the subject of a lengthy definition (Code C 
1.13(d)(i) to (iii)), which is shown below.

A narrow reading of the opening of para.1.13(d) might lead to the 
view that vulnerability for these purposes only applies to persons 
who have a mental health condition or mental disorder. However, 
revised Note IG expands the concept of who is ‘vulnerable’ to 
include persons who exhibit any of the listed functional conditions 
even though they do not have a mental health condition or 
disorder. Officers ‘must take into account the particular 
circumstances of the individual and how the nature of the 
investigation might affect them’.
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Vulnerable Means...

A person is ‘vulnerable’ if because of a mental health condition or 
mental disorder:

 they may have difficulty understanding or communicating effectively 
about the full implications for them of any procedures and processes 
connected with:

 their arrest and detention; or (as the case may be);

 their voluntary attendance at a police station or their presence 
elsewhere (see paragraph 3.21), for the purpose of a voluntary 
interview; and

 the exercise of their rights and entitlements.
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...and

 they do not appear to understand the significance of what they are 
told, of questions they are asked or of their replies;

 they appear to be particularly prone to:

 becoming confused and unclear about their position;

 providing unreliable, misleading or incriminating information without 
knowing or wishing to do so;

 accepting or acting on suggestions from others without consciously 
knowing or wishing to do so; or

 readily agreeing to suggestions or proposals without any protest or 
question.
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What you must do (Code C 1.4)

Investigators must make reasonable enquiries as to what information is 
available about the detainee (from the person and others who know or 
have information about them), record that information and make it 
available to AAs and others who communicate with them. (‘This would 
include any solicitor, appropriate adult and health care professional and 
is particularly relevant to communication by telephone or by means of a 
live link.’) (Code C 1.4(c))

Investigators must also ensure that the detainee/interviewee is told that 
an AA is required and why and about the duties of an AA. (Code C 
3.15, 3.17A, 3.20C) They must ensure the attendance of the AA and 
that the AA is informed of the duties of an AA set out in new paragraph 
1.7A. 
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Criminal Procedure Rules Changes

The Criminal Procedure (Amendment) Rules 2019 – 02/2019

The Criminal Procedure Rule Committee has made some changes to 
the Criminal Procedure Rules. The guide to the new rules, below, 
describes those changes. The new rules are published on the 
Legislation website. 

Keep an eye on these – they change the way we prepare for court and 
change things like (for example) the header on the MG11!

There are also changes to the Criminal Practice Directions...

CrimPR www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-
2015

Practice Directions www.judiciary.gov.uk/publication-jurisdiction/crime/
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Disclosure – New Code 

The new code is in force from 26th October 2018.  It seeks to 
address (amongst other matters) the issues raised in disclosure 
and digital evidence.  It now includes a requirement to consider 
disclosable evidence pre-charge, tightens up conditions in applying 
the Threshold Test and places an emphasis on recovering 
proceeds of crime.

The Code governs all CPS prosecutions but is persuasive in all 
cases.  It sets out the general principles which must be applied 
when making decisions about whether or not a person should be 
charged with a criminal offence.  This eighth edition of the Code 
came into force on 26th October 2018.
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Disclosure Issues

a) Reasonable lines of inquiry not always being followed in line 
with the CPIA duty to do so ;

b) The duties (follow reasonable lines of enquiry & disclosure) are 
not being considered sufficiently at the start of an investigation ;

c) Investigators not always identifying material as relevant for 
inclusion on the disclosure schedules they create.  This is 
exacerbated by prosecutors not always asking the right questions 
to uncover the error ;

d) Investigators and prosecutors not always applying the 
disclosure test correctly, which means that material that should be 
disclosed is not disclosed ;
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Disclosure Issues

e) Disclosing the right material too late ;

f) Defence and the judiciary not fully engaging with disclosure 
issues where they have a role in the process ;

g) Not having the necessary technological tools ;

h) Not collecting or measuring disclosure performance data 
adequately ;  and

i) Insufficient prioritisation of disclosure improvement at a senior 
level in policing and prosecuting.
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Case Law :  R v Poole – Disclosure

An appellant succeeded in having his conviction for assault by 
beating quashed on the basis of deficient prosecution disclosure. 

The Crown admitted that key evidence which showed the 
complainant had lied about an important aspect of the case was 
not disclosed to the defence until after her evidence and the judge 
did not recall her. It was also accepted that “other material 
emerging from enquiries and disclosure after trial indicate that the 
jury might well have acquitted the appellant if they had known 
these fuller facts.”
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Costs – R v Rahal #1

The London Borough of Southwark prosecuted a number of 
people, including Ms Rahal, for false statements to obtain a 
tenancy.  Following her conviction, the learned Judge ordered the 
appellant to pay prosecution costs of £23,933.50.  No order was 
made against the other defendants, on the basis that they were not 
in funds.  Ms Rahal appealed the order on a number of grounds, 
including that any award should have been limited to the amount 
that would have been awarded had the CPS been prosecuting and 
that costs of both barristers should not be included.
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Costs – R v Rahal #2

The court disagreed on the first point, stating (14) that, “…We do not 
consider that the judge is required to do that. The prosecution here was 
brought by the local housing authority. They have power to bring such 
proceedings under section 222 of the Local Government Act 1972. 
They have a direct interest in doing so, as they wish to ensure the 
proper allocation of housing which is a scarce resource. If the costs 
incurred are ones reasonably incurred by them, they are in principle 
recoverable.”
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Costs – R v Rahal #3

On the second point, the court said that it saw, “force in that 
submission. The position here is that the appellant had been 
charged with an offence of obtaining services by deception, and 
alternative offences of using a false instrument. The respondent 
contends that it would have been necessary to explain the benefit 
system to the jury and the case was "paper heavy".   (The court 
did not, however, approve the costs of the second member of 
counsel.)
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R v D [2019] EWCA Crim 209 – CTax

An appeal was brought by the prosecution challenging a 
terminating ruling by the trial judge. The issue was one purely of 
law, whether the defendant was under a ‘legal duty’ to disclose to 
the local authority the fact of her residence at a particular address. 
The legal duty from sections 1 and 3 of the Fraud Act 2006 
creating an offence of fraud by failure to disclose, with intent to 
make a gain for oneself or to cause loss to another, information 
which a defendant is under a legal duty to disclose. The trial judge 
ruled the defendant was not under a legal duty of notification in this 
respect.
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Tenant Fees Act 2019 - Enforcement

Weight and Measures Authorities are required to enforce 
prohibitions applying to landlords (section 1), prohibitions applying 
to letting agents (section 2) and the treatment of holding deposits 
(Schedule 2) in their areas, unless an arrangement is in place for 
another enforcement authority or a nominated lead enforcement 
authority to do so. A district council which is not a local weights 
and measures authority may enforce these matters but does not 
have to.  

The investigatory powers listed in Schedule 5 to the Consumer 
Rights Act 2015 are available for the purposes of enforcing this 
Act, and that schedule has been amended to this effect.
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RIPA and Open Source

In simple terms, there is nothing wrong with undertaking ‘open source’ 
enquiries ;  this includes accessing FB and other social networking 
sites.  There are some issues to be aware of :

(1) Were an officer to communicate with the person or gain access to 
information by sending a ‘friend request’, this would probably constitute 
acting as a CHIS ; 

(2) Repeated access, beyond the initial search and view of an open 
source enquiry would probably constitute directed surveillance.

This is not a legislative change, this difference is that the Surveillance 
Commissioners have been reminding everyone about this, so that 
getting it wrong may end up in an inspection report, in addition to any 
defence arguments re admissibility of evidence.
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Compensation and Confiscation

The appellant was convicted of breach of an Enforcement Notice (s179 
of the Town and Country Planning Act 1990) and was committed to 
Crown Court for confiscation to be considered. A confiscation order was 
made for £95,920 and he was fined £25,000. He appealed. 

Held: The charge referred to a breach “on or about 18 February 2016” 
which was the date of refusal of the Certificate of Lawful Use. It was for 
the Council to decide the period over which the conduct charged should 
extend and they referenced a single day. The benefit obtained as a 
result of or in connection with criminal conduct must be referable to the 
offence convicted, “it is not open to a court in confiscation proceedings 
to find that benefits obtained over an extended period were obtained in 
connection with the commission of an offence on a single day”. An 
order was made in the sum of £58 – a day’s rent.
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The “Ivey Test” 

Ghosh is dead...

 Did the defendant carry out the (allegedly dishonest) behaviour 
intentionally? (If not, they cannot be deemed to be dishonest.) If 
they did then :

 Would an ordinary person (‘a man one might chance to meet on 
the top deck of a Clapham omnibus’) consider that behaviour to 
be dishonest?

The case of DPP and Patterson [2017] EWHC 2820 (Admin), 
effectively put Ghosh aside and preferred Ivey in the criminal 
jurisdiction.
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Relevant Training

If you’d like to learn more about this subject, we offer a 
number of relevant training courses.  Please visit us on 
the ITS stand or email Jill@ITS-Training-UK.com for 
further details.

 Law Update

 RIPA (Briefing) – Review and Update
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Any questions?

?

?
?

?

?

?

?
?

?

?

?

?
?

?

?

?
?

?

?
?

?

?

?

?

?

?

?

?
?

?
?

?
?

?
?

?

?
?

?
?

?
?

?
?

?
?

?

?
?

?

?

?
?

?

?
?

?
?

?
?

?
?

?

?
?

?
?

?
?

?
? ??

?

?

?

?

?

?

?
?

?

?
?

?
?

?
?

?
?

?
?

?
?

?
?

?

?

© ITS Training (UK) Ltd. 1999-2019

Contact Us

 0330 022 8262

 Jill@ITS-Training-UK.com

 www.ITS-Training-UK.com
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Course Title Law Update Duration One day Investigations 

Aim 

You understand that it is vitally important, when carrying out investigations, that you stay within 
the law.  And you’ll also know that the law is an ever-changing thing and that it can be difficult 
to keep up to date with changes and the impact they have on your work.  

What with new laws, statutory instruments, decided cases (both reported and unreported), new 
codes of practice and changes to best practice, keeping on top of things can be a nightmare.  
And the consequences of getting it wrong can be devastating. 

Luckily for you, we’ve done all the hard work!  All you need to do, to make sure that you’re up 
to date, is attend this course.  So if it’s been a while since you updated yourself or if you just 
want to be certain that you’ve missed nothing, come and find out what’s changed lately… 

Prerequisites None  
NB: The precise contents of this course change from week to week, as further changes filter through the legal 
system.  The topic covered will always be as stated, but the actual contents will always reflect what’s going on 
when the course is delivered. 

Outcome Topics 

Be able to state what new legislation’s been passed, 
what’s changed and what’s about to change. 

 New acts of Parliament 
 Important Statutory Instruments 
 Repealed legislation 
 Amended legislation  
 Bills in progress 

Understand the latest decided cases and how these 
might effect the work that you do. 

 Supreme Court decisions 
 Appeal Court and High Court precedent 
 Commissioners’ decisions 
 Important Tribunal cases 
 Unreported cases 

Know about new or changed guidance, codes and 
procedures that may be relevant to your work. 

 Home office circulars 
 Statutory bodies guidance 
 New commissioners’ publications 
 Best practice guidance 
 Things that are ‘in the spotlight’ 

Current highlights include... 

 GDPR and DPA 2018 &c. 
 Digital Economy Act 2017 
 Investigatory Powers Act commencement in parts 
 Understanding the implications of Ivey and dishonesty 
 Court Costs 
 Protecting confidential sources 

Book this course now : 

Cost Price Code B 

To book this event 
Tel :  0330 022 8262 

e-mail :  bookings@its-training-uk.com  
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Briefing Title 
RIPA (Briefing) – Review and 
Update 

Duration Half Day 
RIPA 
Briefings 

Aim 

This workshop style briefing will ensure that you are up to date with the changes to RIPA and will 
guide you through a thorough review of current practice.  You’ll look at currently published (and 
forthcoming) guidance and case law that affects the use of RIPA to authorise Directed 
Surveillance and Covert Human Intelligence Sources (CHIS) and what to do when RIPA is not 
available.  The briefing also examines the potential for ‘accidental CHIS or Surveillance Agent’ and 
how to handle unsolicited information from identifiable sources. 
 
Most importantly you’ll understand how covertly watching a suspect’s web presence is impacted 
by RIPA.  This briefing is suitable as an update for applicants or authorisers who haven’t been 
trained recently or as an overview for those who need a general awareness of the law.   

Prerequisites 
None, however those who are to become applicants or authorising officers but have not had  
prior training or experience should undertake the RIPA – Applications and Authorisations course. 

NB :  This event can be delivered in Scotland in accordance with RIP(S)A and in Jersey under RIPL. 

Outcomes Content 

To ensure that you understand the current 
definitions used throughout RIPA and the codes 
of practice, and are clear about how definitions 
and guidance have been changed by codes, 
guidance and case law 

 Intrusive and Directed surveillance 
 Covert Human Intelligence Sources  
 Changes in the current codes of practice 
 Case law 
 Online investigation 
 Guidance from the Commissioners 

A thorough review of the three key areas of 
decision making 

 Proportionality 
 Necessity 
 Collateral intrusion 

Understand how to handle confidential 
information and how to make sure you don’t 
create accidental CHIS or DS Agents. 

 The accidental CHIS and the  CHIS by default 
 Creating a Surveillance Agent or educating a complainant? 
 Confidential Informants and the register 

Book this course now : 

Cost  Price Code A* 

If you buy the briefing for in 
house delivery… 

 You can have up to 15 staff on this event. 
 You can add a second briefing on the same day for only £100 + VAT. 
 Your second briefing can be either : 

- The same briefing again (for different delegates) 
- A different briefing entirely 

Go to www.its-training-uk.com/briefings.html for details of other briefings. 

If you come on an open 
course (where available)... 

 You can attend two briefings on the same day and save £10 from the cost 
of each briefing. 

Book this event now! 
Tel :  0330 022 8262  

e-mail :  bookings@its-training-uk.com 

 




